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DIRECT LOSS FROM FIRE 


Fire insurance policies issued by the defendant 
insurance company covered jewelry and other prop- 
erty owned by the plaintiff and provided that such 
coverage should be “against all direct loss or damage 
by fire.” A package containing antique jewelry was 
inadvertently dropped on the floor in plaintiff’s place 
of business and, after business hours were over, the 
employee who swept the floor placed the box together 
with the refuse in an incinerator. The loss was sub- 
sequently discovered by the manager and the remains 
of the jewelry were found in the incinerator. It had 


Sinan Mente tn: been completely destroyed by the fire. 


Claim under Policy 

The insurance company denied liability under its 
policies on the ground that said policies covered only 
losses caused by hostile as distinguished from 
friendly fires. The fire in the incinerator was inten- 
tionally set, was at all times under control and was 
defined as a friendly fire. A hostile fire was described 
as one which breaks out from where it was intended 
to be and becomes uncontrollable. The Idaho Supreme 
Court in The Mode, Ltd. v. Fireman’s Fund Insurance 
Company et al., reported at { 300,506, said that the 
meaning of the term “loss by fire” has been under- 
stood and recognized to indicate a hostile fire and 
that it must be assumed that both the insured and the 
insurer contracted with that understanding in mind. 
The court held that the loss was not within the con- 
templation of the policies and the judgment of the 
lower court sustaining the insurer’s demurrer to the 
insured’s petition was affirmed. 


Dissenting Opinion 

Two judges dissented from the majority opinion 
and stated that if the insurer had intended the poli- 
cies to be so construed, it could have expressly so 
stated therein. They contend that under the rule 
that policies prepared by the insurer are to be con- 
strued most favorably to the insured in the event that 
two meanings may be inferred, the loss should have 
been deemed to be within the coverage of the policies. 
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%* UNITED STATES SUPREME COURT % 
ACTIONS 
The United States Supreme Court, on March 10, 1941, denied 
certiorari in: 

May Department Stores Co. v. Kataoka et al. [4 Negli- 

gence Cases 813] 

Rehearing was denied in: 

— v. Florian [5 Life Cases 213, 4 Life Cases 






































% CASE OF GENERAL INTEREST 


Termination of Agency Contract—Expirations.—Under the 
terms of an agency contract, plaintiff agency had the right 
to the use and control of all expirations in the event of the 
termination of such contract and any interference by de- 
fendant with such right amounted to an invasion thereof 
compensable in damages. (Kerr & Elliott v. Green Mountain 
Mutual Fire Ins. Co., Vt. Supreme Ct.)...{ 300,501, 704,076. 


% FIRE AND CASUALTY % 


Insurance Against Loss of Rents—Fallen Building Clause.— 
Insurance against loss of rents was held to be insurance 
on the building within the meaning of the fallen building 
clause contained within the policy so that when a tornado 
destroyed a substantial part of the building, the insurance 
thereupon ceased and the insureds could not recover for 
the loss sustained by the subsequent destruction of the 
remainder of the building by fire. (Aeina Ins. Co. v. Martin 
et al., Ga. Ct. of App.). . .] 300,498. 


Title Insurance—Contingent Claims.—Policyholders in insolvent 
insurance company who held contingent claims under title 
policies were held entitled to file claims in the amount of 
the cost of reinsurance of their policies. (American Lead 
Pencil Co. et al. v. N. J. Title Guarantee and Trust Co. et al.; 
H. O. L. C. v. Reilly et al., N. J. Chance. Ct.). ..§ 300,499. 

Reformation of Policy.—The equitable owner of property who 
had procured the insurance thereon and paid the premiums 
had the right to ask the court to reform the policy to make 
it payable to him rather than to the holder of the legal title, 
a prior action by the legal owner against the insurer not 
barring this right. (Gibson v. The American Ins. Co. et all, 
Fla. Supreme Ct.).. . 300,505. 


Recovery for Fire Loss.—The insured was held to be entitled 
to recover for the amount of a loss of household goods and 
personal effects sustained when the building in which they 
were contained was destroyed by fire, the evidence failing 
to show incendiarism and the insurer having waived the 
requirement as to proof of loss. (Henry v. East and West 
Ins. Co. of New Haven, Conn., Ill. App. Ct.).. .§ 300,497. 

Action on Fire Policy—Incendiarism.—Evidence was held in- 
sufficient to show that either the insured or his wife had 
anything to do with the burning of his house which was 
insured under the policy upon which this action was brought 
and judgment was entered in favor of the insured against 
the insurer. (Jackson et al. v. Farmers Mutual Ins. Co. of 
Giles County, Tenn., Tenn. Ct. of App.).. . J 300,504 


Renewal of Fire Policy.—Where insured failed to notify agent 
in any manner that he desired to take advantage of the offer 
to renew the fire policy on his home and the contents there- 
of, there was no contract for renewal and the insurer was 
not liable for a loss occurring after the expiration of the 
original contract. (Pacific National Fire Ins. Co. v. Suit, 
Ark. Supreme Ct.). . .J 300,496. 

Removal of Insured Goods.—Questions as to whether insurer 
consented to removal of insured goods from address where 
they were located at the time the policy was issued and to 
continue coverage at the new location were for the jury and 
were resolved in favor of the insured. (Bergerson v. General 
Ins. Co. of America, Kansas City, Ct. of App., Mo.).. 
7 300,502. 

Release of Negligent Railroad—Insurer’s Claim.—An insurer 
in an action against the railroad whose alleged negligence 
caused the fire which destroyed the insureds’ crop of tobacco 
was entitled to have a release executed by the insureds to 
the railroad reformed so as to state that it was applicable 
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only to that part of the loss over and above the amount of 

the insurance. (New York Underwriters Ins. Co. v. Louis. 
ville & Nashville Rd. Co. et al., Ky. Ct. of App.). . .] 300,493, 

Explosion Caused by Escaping Gas.—Jury’s finding that ex- 
plosion which caused the death of plaintiff’s father was due 
to the escaping of gas from defendant's defective service 
lines into a cistern rather than to gas formed by decomposed 
matter in the cistern was supported by the evidence. (Mrdalj, 
Admx. v. Public Service Co. of Northern Ill., Il. App. Ct.) 
.. .§ 300,494. 

Explosion of Cylinders——Question as to type of cylinders 
which exploded should have gone to jury and court erred 
in dismissing complaint on defendant’s motion. (Heilemann 
v. Rubel Corp., N. Y. Supreme Ct., App. Div.).. . 300,495. 

Breach of Contract by Insurer.—Suspension of insurance by 
the insurance company after repairing the insured boilers 
in an improper manner was held to constitute a breach of 
its contract for which the insured was entitled to recover 
damages. (Gaut-DeVault Co. v. London Guarantee & Acci- 
dent Co., Lid., Tenn. Supreme Ct.)...] 300,491. 

Breach of Warranty.—No refund of premiums paid was allowed 
an insured who had breached two promissory warranties 
under his policy contract, the cancellation clause providing 
for return of premiums being inapplicable under the facts. 
Judgment was on appeal from Texas District Court. (Jones, 
d.b.a. Farmers & Merchants Warehouse Co. v. St. Paul Fire 
& Marine Ins. Co., U. S. C. C. A., 5th C.).. .§ 300,500. 

Waiver of Sole and Unconditional Ownership Clause.—The 
failure of the insurers to require written applications for 
fire policies and to inquire specifically into the state of the 
insured’s title to the land on which the insured building was 
located, and their acceptance of premiums and the issuance 
of the policies operated to waive the provisions of the poli- 
cies requiring that the insured own such land in fee simple. 
(French v. Patriotic Ins. Co. of America; Same v. The South 
British Ins. Co., Litd., of New Zealand; Same v. City of N. Y. 
Ins. Co.; Same v. Orient Ins. Co. of Hartford, Conn., Colo. 
Supreme Ct.).. .] 300,489. 


Sole and Unconditional Ownership.—A reservation of a prior 
grantor of an interest in the gas, oil and mineral rights 
under the land did not deprive the owner of such land of 
the sole and unconditional ownership thereof within the 
terms of his policy. (Liverpool & London & Globe Ins. Co. v. 
Delaney, Miss. Supreme Ct.).. . J 300,492. 


Public Liability Insurance to Infirmary.—The public liability 
insurer of an infirmary in whose building plaintiff fell was 
held not liable for damages growing out of the injuries 
sustained, there being no showing that at the time of the 
accident the infirmary was negligent in having its floors 
waxed, (Lusk v. United States Fidelity & Guaranty Co., La. 
Ct. of App.).. .§ 300,490. 

Jury’s Findings — Review.— Jury’s findings that court had 
charged them relative to the law of the case were inconsistent 
with the evidence and the judgment entered on their verdict in 
favor of the insured is reversed. (The Franklin Fire Ins. Co. 
v. Slaton, Ala., Supreme Ct.).. .{] 300,503. 


% NEGLIGENCE 


(Other than Automobile) 


Failure to Remove Gauze Sponge after Operation.—The doc- 
trine of res ipsa loquitur was held to be applicable to a suit 
brought by plaintiff to recover damages for injuries alleged 
to have been sustained because of defendants’ negligence in 
leaving a gauze sponge deeply buried in the side of her leg 
or hip, about one-half inch from the thigh bone, where tt 
had been placed during an operation performed upon her by 
defendants. A judgment for plaintiff was affirmed on appeal. 
(Mitchell v. Saunders et al., N. C. Supreme Ct.). . ./ 402,113. 

Removal of Superfluous Hair.—Plaintiff, a minor, instituted an 
action to recover damages for injuries sustained as the result 
of defendants’ negligence in removing superfluous hair from 
her face. Judgment on a verdict in favor of plaintiff was not 
entered until after defendant Radin had received a discharge 
in bankruptcy. An order denying this defendant’s motion 
to cancel and discharge the debt against him was affirmed 
on appeal. (Cantor v. Radin et al., N. Y. Supreme Ct., App. 
Div.).. .] 402,115. 


Paragraph ({) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 
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Railroad’s Liability —The fact that the dead body of plaintiff's 
decedent was found between the rails on defendant’s track, 
without other evidenciary facts, raised no presumption that 
he had been an obstruction, while alive, upon the track and 
was killed by defendant’s train. This holding of the Ten- 
nessee Court of Appeals was affirmed by the Supreme Court, 
which concluded that plaintiff failed to sustain the burden of 
proving that the deceased appeared alive on the tracks in 
front of a moving train. (Meador v. Nashville, Chattanooga 
& St. Louis Railway, Tenn. Supreme Ct.) .. .] 402,109. 


Train Derailed.—A suit brought by plaintiffs, husband and wife, 
to recover damages resulting from injuries sustained by the 
wife while riding as a passenger upon defendants’ train 
when the train was derailed, was tried upon the theory that 
the doctrine of res ipsa loquitur was applicable. Defendants 
introduced evidence which persuasively supported their 
theory that the wreck was caused by vandalism and not by 
an agency under their control. The court, stating that the 
res ipsa loquitur doctrine disappears where there is interven- 
tion of third parties, concluded that plaintiffs failed to sus- 
tain the burden of proof by a preponderance of the evidence. 
(Wallar et al. v. Southern Pacific Co. et al., U. S. Dist. Ct., 
N. D. of Calif.).. .] 402,124. 


Street Railways.—Plaintiff was denied a recovery for damages 
resulting from the death of her husband, who was instantly 
killed when he was struck by defendant’s street car, the 
court holding that the deceased was guilty of contributory 
negligence as a matter of law. One who knowingly ap- 
proaches a dangerous vehicle, such as a rapidly moving 
street car, and deliberately steps in its path when there is 
nothing to detract his attention or reasonably lull him into 
a feeling of security, is guilty of contributory negligence as 
a matter of law. (Hynek, Admx. v. The City of Seatile, 
Wash. Supreme Ct.).. .f[ 402,120. 

Street Car Passenger Injured.—Plaintiff wife sustained personal 
injuries while a passenger on a street car when a horse- 
drawn vehicle owned by defendant struck the side of the 
car. Judgment n. 0. v. was entered in favor of defendant 
and plaintiff appealed. The court affirmed the judgment, 
holding that plaintiff's injuries could not be attributed to any 
negligence on the part of defendant’s driver. (Walker et al. 
v. Supplee-Wills-Jones Milk Co., Pa. Superior Ct.) . . .] 402,128. 

Filling Station—Greasy Pavement.—In an action brought by 
plaintiff, an invitee, to recover damages for injuries alleged 
to have been sustained when he slipped and fell on premises 
operated as a filling station, due to a greasy substance on 
the pavement, a judgment in favor of plaintiff was affirmed. 
The case presented a jury question as to whether defendant, 
Standard Oil Company, was estopped, so far as plaintiff was 
concerned, from claiming that it was not operating and 
maintaining the station at the time plaintiff sustained his 
injuries. (The Standard Oil Co. v. Gentry, Ala. Supreme 
Ct.) .. .§ 402,119. 


Improper Lighting in Balcony of Theatre—A judgment en- 
tered for plaintiff, in a suit brought to recover damages for 
injuries sustained as the result of a fall in defendant’s 
theatre, was reversed on appeal, the court holding that to 
justify a finding of negligence due to the absence of burning 
lights, the proof must show actual knowledge on the part 
of defendant, or that such condition existed for such length 
of time that defendant should have known of it. There was 
no such proof in this case. (Richard-Lightman Theatre Corp. 
v. Vick, Ark. Supreme Ct.).. .{ 402,108. 

Invitee Injured—In a suit brought by plaintiffs, husband and 
wife, to recover damages resulting from injuries sustained 
by the wife as the result of a fall on defendant’s premises, 
where she had gone in response to a letter requesting her 
to bring her child to try out in a “talent contest” at de- 


fendant’s theatre, the court held that the questions of 
defendant’s negligence and plaintiff wife’s contributory 
negligence were properly submitted to the jury. Judgment 


for plaintiffs was affirmed. (Radle et al. v. Hennepin Avenue 
Theatre and Realty Co. et al., Minn. Supreme Ct.).. . 402,116. 
Customer Injured.—Defendant was held liable for injuries sus- 
tained by plaintiff while a customer in its store, when a 
chair in which she was sitting collapsed, causing plaintiff 
to fall to the floor and sustain injuries. (Economy Cash and 
Carry Cleaners, Inc. v. Gitlin, Fla. Supreme Ct.)... 402,111. 


Cooling System in Store—Customer Injured.—Plaintiff brought 
an action against defendant, the owner and operator of a 
retail store which was equipped with a cooling system, to 
recover damages for injuries alleged to have been sustained 
as the result of being exposed to a draft of cold air forced 
from an outlet in the wall of the store by a motor-driven 
fan. The court sustained a demurrer to plaintiff’s petition 
on the ground that it failed to state a cause of action. (Fager 
v. Pevely Dairy Co., St. Louis Ct. of App., Mo.).. . 402,118. 

Sufficiency of Complaint.—The trial court erred in sustaining a 
demurrer to plaintiff's complaint, seeking to recover dam- 
ages for injuries alleged to have been sustained by plaintiff 
because of defendant’s negligence in constructing and main- 
taining a defective and dangerous means of entrance to an 
exit from its business premises. (Peters v. Schillig-Scott 
Lumber Co., Colo. Supreme Ct.)...{ 402,121. 


Water Spilled on Floor.—Plaintiff’s evidence was held to be 
sufficient to take the case to the jury, in a suit seeking to 
recover damages for injuries sustained by plaintiff when, as 
a customer in defendant’s store, she slipped and fell on a 
floor on which water had been spilled. (Perringer v. Lynn 
Food Co., St. Louis Ct. of App., Mo.).. . 402,125. 

Stores and Shops.—The trial judge did not err in refusing to 
sustain defendant’s demurrer in a suit brought by plaintiff 
to recover damages for personal injuries sustained when 
she stepped on a string bean and slipped and fell on the 
floor of defendant’s store. (Moone v. Kroger Grocery & 
Baking Co., St. Louis Ct. of App., Mo.)...] 402,126. 

Electric Ironers—Repairs.—Defendant vendor was held not 
liable for injuries sustained by plaintiff wife when the heated 
iron shoe of an electric ironer automatically dropped upon 
the roller, catching and burning her hands, the court holding 
that the evidence failed to show that the alleged negligence 
of defendant in making certain repairs to the ironer was the 
proximate cause of the injury. (Anna A. Nahigian v. Belcher 

Loomis Hardware Co., Avedice H. Nahigian v. Same, R. I. 
Supreme Ct.).. .] 402,110. 


Iron Stake in Sidewalk.—Where plaintiff brought an action to 
recover damages for injuries sustained as the result of a 
fall on a sidewalk which was caused when plaintiff stumbled 
over an iron stake embedded in the sidewalk, the court 
affirmed a judgment for plaintiff upon condition of remitti- 
tur. (City of Birmingham v. Levens, Ala. Supreme Ct.)... 
q 402,112. 


Pedestrian Injured.—In a suit brought by plaintiff to recover 
damages for injuries alleged to have been sustained when 
he fell on a sidewalk as the result of stepping on the “wob- 
bly” cover of a coal chute, which was a part of the sidewalk, 
the court affirmed a judgment for plaintiff. The evidence 
showed that the sidewalk was in an unsafe condition, and 
that this condition proximately caused plaintiff’s injuries. 
Furthermore, the dangerous condition had existed for a 
period of time sufficient to support the inference of implied 
notice on the part of the city. (Radford v. The City of Ashe- 
ville, N. C. Supreme Ct.).. . 402,114. 


Defective Condition of Pavement.—In a suit brought by plain- 
tiff to recover damages for personal injuries sustained as the 
result of a fall alleged to have been caused by a defective 
condition of the pavement at a point where an alley inter- 
sected the west side of a street, defendant contended that 
plaintiff failed to sustain his burden of showing a direct 
causal connection between his injury and the negligence 
complained of. The court found no merit in this contention 
and affirmed a judgment for plaintiff. (Obert v. The City of 
St. Louis, St. Louis Ct. of App., Mo.).. . 402,122. 


Leak in Service Pipe.—Plaintiff sustained injuries as the result 
of slipping on ice on a street. A leak in a service pipe 
caused water to leak through said pipe and come up through 
cracks in the pavement, where it froze and formed ice on 
the street. The pipe was situated on the property of the 
individual defendants. The court reversed a judgment 
against these defendants (appellants) holding that the evi- 
dence failed to show any legal duty on their part to keep 
or maintain the street in front of their home in a safe condi- 
tion. That duty rested upon defendant municipality. (Tower 
v. The City of St. Louis et al., Bowen et al., Appellants, St. 
Louis Ct. of App., Mo.).. .] 402,123. 


Paragraph ({]) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 
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Sloping Pavement.—Plaintiff alleged that she sustained injuries 


as the result of a fall which was caused “by reason of the 
slick, slanting, uneven, defective and dangerous condition 
of the walking surface” of a street maintained by defendant 
municipality. The court held that while plaintiff's evidence 
disclosed that she was quite familiar with the sloping con- 
dition, it was not conclusive that she knew the special 
danger from the slick condition of the bricks, Neither was 
the defect so obvious that she was charged as a matter of 
law with knowledge of such extra hazardous condition. 
Judgment for plaintiff was affirmed. (City of Birmingham 
v. Monette et al., Ala. Supreme Ct.).. .§ 402,127. 


Independent Contractors.—Plaintiff, in attempting to cross a 


street, stepped upon the metal cover of a water meter box 
and sustained injuries, to recover for which he brought suit. 
Some time previously, a gasoline shovel, operated by an inde- 
pendent contractor in connection with defendant’s work of con- 
structing and resurfacing a sidewalk, had struck the water 
meter box and shaken it loose. Defendant was held not 
liable, the court holding that the injuries were due to the 
negligence of the independent contractor and that such negli- 
gence could not have been reasonably contemplated by 
defendant. (Kunan v. DeMatteo, Mass. Supreme Jud. Ct.) 


Pollution of Stream.—Plaintiff brought an action to recover 


damages resulting from the negligent operation of a sewage 
disposal plant by defendant. The evidence showed that a 
stream which traversed plaintiff's dairy farm had become 
polluted, rendering the water unfit for livestock and, in 
addition, that plaintiff suffered annoyance and discomfort 
from the foul and offensive odors arising from the polluted 
and stagnant water holes in the creek. Judgment was 
entered for plaintiff. (The Incorporated Town of Chelsea v. 
Wilkinson, Okla. Supreme Ct.)...{ 402,131 


Statute of Limitations.—Where a claim for damages on account 


of injuries to person or property has been filed with a 
municipality, before the expiration of the statute of limita- 
tions, without action being taken thereon by the munici- 
pality, the statute is suspended during the pendency of the 
claim. (City of Rome v. Rigdon, Ga. Ct. of App.) . . .] 402,117. 


Federal Court Jurisdiction.—Plaintiff charged that defendants, 


after laying a certain pipe line and gas main, negligently 
left a sunken place in the street at one of the pedestrian 
crossings. Suit was instituted by plaintiff to recover dam- 
ages for injuries sustained when he stepped into the de- 
pression. The court granted plaintiff's motion to remand 
the case to the state court, holding that there was not a 
fraudulent joinder of parties or separable controversy, as 
contended by defendant gas company. (Hoge v. Fort Smith 
Gas Co. et al., U. S. Dist. Ct., W. D. of Ark.)...9 402,130. 


* LIFE x 


Change of Beneficiary.—The filling out and signing of a blank 


form requesting the insurer to change the beneficiary under 
a certificate issued to the insured under a group policy was 
insufficient to bring about the change, the policy requiring 
that a change be endorsed on the certificate and there never 
having been any demand made on the former beneficiary in 
whose possession the certificate had been for a surrender 
of the same. (Henderson, Exrx. v. Adams et al.; Adams et al. 
v. Henderson, Exrx., Mass. Supreme Jud. Ct.)... 501,870. 


Amendment of Complaint.——A complaint whereby the bene- 


ficiaries under a policy sought to recover the death benefit 
provided could be amended to state that premium payments 
should have been waived because of the insured’s disability 
rather than that such payments were tendered and refused, 
but it could not be amended to seek recovery of disability 
benefit payments. (Brown et al. v. The New York Life Ins. 
Co., U. S. Dist. Ct., N. J.)...9 501,873. 


Ev dence to Establish Disability—The symptoms and condi- 


tions of plaintiff's alleged total and permanent disability 
were purely subjective and it was her duty to establish her 
claim of disability by expert and professional testimony, the 
testimony of lay witnesses being insufficient. (Aetna Life 
Ins. Co. v. Goen, Okla. Supreme Ct.).. .$ 501,871. 
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Disability of Insured—Further Employment.—The jury was 
authorized to find, on the evidence introduced showing that 
the insured had lost one of his hands due to injuries sus- 
tained, that said insured was totally and permanently dis- 
abled and the fact that the employer continued to give the 
insured other work as an act largely of charity would not 
effect his right to recover disability benefits. (Metropolitan 
Life Ins. Co. v. Daniel; and vice versa, Ga, Ct. of App.)... 
{ 501,878. 


Notice Sent by Insurer to Beneficiary—Notice sent by the 
insurance company to the beneficiary under a policy stating 
that unless a premium due on a certain day was paid by 
that day or within the thirty-one days’ grace period, the 
policy would be forfeited was binding on the insurer, the 
death of the insured occurring during the grace period. 
(Stevenson v. The Prudential Ins. Co. of America, Ill. App. 
Ct.).. .§ 501,877. 


Fraudulent Representations in Application.—An insurer which 
had information sufficient to put it upon inquiry whereby 
it could have discovered that the insured had been pre- 
viously rejected by another company was estopped from 
denying liability under the policy issued by it on the ground 
of fraudulent representations in the application with regard 
to this point. This case was appealed from the Kansas Dis- 
trict Court. (The Columbian Natl. Life Ins. Co. of Boston, 
Mass. v. Rodgers, U. S. C. C. A., 10th C.)...9 501,879. 


Payment of Premiums.—Amount of reserve shown to be avail- 
able for automatic premium loans under policy plus amount 
to which the insured was entitled as a refund under resolution 
adopted by board of directors and evidence with respect thereto 
was sufficient to warrant a finding by the jury that the insured’s 
policy did not lapse for non-payment of premiums prior to 
the death of the insured. (Woodmen of the World Life Ins. 
Society v. Ried, Ala. Supreme Ct.).. . 501,874. 


Policy Abandoned.—An inference to the effect that the insured 
had intentionally abandoned his policy was proper under 
facts showing that on the date on which the premium and 
the interest on the loan fell due, neither of which was paid, 
the indebtedness on the policy exceeded in amount the cash 
surrender value thereof. (Borgers, Admr. v. The Travelers 
Ins. Co., N. Y. Supreme Ct., App. Div.)...{ 501,876. 


Cause of Death—Admission of Evidence.—The admission of 
a protocol allegedly prepared by family physician who was 
present at autopsy and by him sent to insurer's doctor with 
the consent of the deceased’s family, was held to be error, 
the protocol not having been properly identified and the 
doctor by whom it allegedly was made being available, but 
not called, as a witness. (Fidelity & Casualty Co. of N.Y. v. 
Sullivan, Tenn. Supreme Ct.)...{ 501,872. 


Pauper’s Action.—The rule with respect to filing actions by 
pauper’s affidavit applies only to the commencement of 
actions in the trial courts and not to appeals and where the 
successful party paid the costs of the trial, no mandate 
could issue to the pauper without payment of costs as herein 
was demanded. (Life & Casualty Insurance Co. v. Walters, 
Miss. Supreme Ct.).. .§ 501,875. 


Waiver of Prompt Payment of Premiums.—The action of an 
insurer in accepting overdue payment without requiring 
reinstatement of proof of insurability operated to waive the 
requirement of prompt payment of premiums and estopped 
the insurer from claiming that the policy was forfeited at 
the time of the insured’s death. (Floyd et al. v. The Life 
& Casualty Ins. Co., St. Louis Ct. of App., Mo.)... 501,881. 


Agent’s Knowledge Imputed to Company.—The knowledge of 
an agent with respect to the poor health of the insured, prior 
to the time when he sold two non-medical policies to such 
insured, was held to be imputable to the company and to 
prevent it from voiding the policies on a claimed breach 
of the sound health clause contained in each policy. (Dace 
v. The John Hancock Mutual Life Ins. Co., St. Louis Ct. of 
App., Mo.). . .§ 501,882. 


Paragraph ({) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 
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LIFE—Continued 


Sickness Benefits.—A beneficiary association which had attempted 
to terminate the employment of one of its members who was 
suffering from tuberculosis and who had not recovered was 
held to have acted wrongfully and to be liable to such 
employee for sickness benefits as were provided for the mem- 
bers of such society. (Kahn v. Griscom et al., Pa. Superior 


Ct.). . .§ 501,883. 


Total and Permanent Disability Benefits.—In plaintiff’s action 
to recover the benefits provided under a group policy for 
the total and permanent disability of the certificate holders 
thereunder, such benefits having been paid for a number 
of years and then discontinued, plaintiff was entitled to a new 
trial after binding instructions had been given for defendant, 
the trial court having committed several errors in its rulings 
on the evidence. (Mirabella v. Metropolitan Life Ins. Co., Pa. 
Superior Ct.).. . J 501,884. 


Fall—Accidental Death.—The jury’s verdict in favor of plaintiff 
in her action to recover the accidental death benefits pro- 
vided under a policy issued by defendant to plaintiff’s mother 
was affirmed, the evidence supporting the finding that the 
fall which the insured suffered was the direct and proximate 
cause of death. (Johnson v. Kentucky Central Life & Acci- 
dent Ins. Co., Pa. Superior Ct.)... 501,885. 


Exception to Coverage for Accidental Death.—Under a frater- 
nal benefit certificate which provided specific benefits for 
accidental injury or death, but excepted liability where such 
injury or death was caused “by gas,” the insurer was not 
liable for accidental death benefits where the insured died 
as a result of gas poisoning, the gas having escaped from 
an open jet in the room where the insured’s body was found. 
(Estabrook v. Eastern Commercial Travelers Accident Assn., 
Mass. Supreme Jud, Ct.). . . | 501,886. 


Bankruptcy of Insured—Beneficiary Changed.—Under the law 
of Louisiana, the proceeds of insurance policies are abso- 
lutely exempt from the claims of the creditors of a bankrupt 
insured, so that a change of beneficiary completed after the 
insured had been declared bankrupt did not constitute a 
voidable preference. (Hogan v. Hall, U. S. C. C. A., 5th C.) 
.. .§ 501,887. 


Conversion of Policy upon Default—Under a non-forfeiture 
provision of a policy which provided that if the insured failed 
to elect which of the three options he desired to exercise 
within thirty days after default, the policy should be con- 
verted into paid-up, non-participating insurance, the benefi- 
ciary could not contend that the insurer was bound to 
advance premium loans upon default or to convert the policy 
into extended insurance at its face value. (Eleogrammenos 
v. The Standard Life Ins. Co. of the South, Tenn. Supreme 
Ct.). . .§ 501,888. 


Cash Surrender Value Applied to Premiums.—When the cash 
surrender value of a policy is withdrawn by the insured, his 
credit is thereby terminated and the application of the cash 
surrender value in partial payment of a premium which fell 
due could not increase the cash value of the policy. (Compton 
v. Phoenix Mutual Life Ins. Co., Tenn. Supreme Ct.) 

7 501,889. 


Limitation of Liability by Reinsurer—The assumption of lia- 
bility on extended term policies by a reinsurer to the extent 
of forty per cent of the unexpired term thereof was acquiesced 
in by the assured, proper noitce having been sent, and the 
reinsurer was not liable where a policy expired prior to the 
death of the insured. (Griffin et al. v. Kentucky Home Mutual 
Life Ins. Co., Tenn. Supreme Ct.). . . 1 501,890. 


Total and Permanent Disability—On the evidence introduced, 
it was a question for the jury whether or not the insured 
was totally and permanently disabled within the terms of his 
policy and their finding in favor of plaintiff is affirmed. 
(Metropolitan Life Ins. Co. v. Butler, Tex. Ct. of Civ. App.) 
.. -§ 501,891. 


*% AUTOMOBILE 


County’s Liability— Yellow Directional Lines. — Defendant 


county, after widening a highway, failed to change the yel- 
low directional traffic lines. Nevertheless, it could not be 
held responsible for the consequences of an approaching 
vehicles collision. There was no evidence that the driver 
who pulled to the wrong side of the highway had been 
mislead by the position of the yellow line. (Johanson v. 
King County et al., Wash. Supreme Ct.).. .{ 704,061. 


Municipality’s Liability—Plaintiff alleged that, through no 


fault of his own, his car skidded in loose crushed stone 
which the city had permitted to accumulate on the street, 
causing him to lose control of his car. He failed to sustain 
this allegation and the city was held not responsible for his 
injuries, (Clapham v. Huntington, Ind, App. Ct.) . . .| 704,067. 


Barrier on Street Being Repaired—A city was held not re- 


sponsible for the death of a motorist who was killed when 
his automobile struck the edge of a pile of loose stones, 
veered across the street and struck a street car. The pile 
of stones formed a barrier to a section of the street which 
was under repair and was clearly visible for a great dis- 
tance. The conclusion was inescapable that the motorist 
was guilty of negligence contributing proximately to his 
death. (City of Birmingham v. Smith, Admr., Ala. Supreme 
Ct.). . .] 704,077. 


Status as Guest.—Plaintiffs’ daughter was fatally injured while 


riding in an automobile driven by one Gale while delivering 
papers for his aunt. The jury held Gale, his aunt and his 
aunt’s husband, answerable for the death of plaintiffs’ 
daughter. Viewed in a light most favorable to plaintiffs, 
the evidence warranted a conclusion that expectation of 
assistance was the moving consideration which induced 
Gale to take plaintiffs’ daughter with him. She was, there- 
fore, not a guest, and her parents were entitled to recover 
for want of ordinary care. (Scholz et al. v. Leuer et al., 
Wash. Supreme Ct.). . .J 704,060. 


Instruction Regarding Speed.—In a suit by a guest to recover 


compensation for injuries sustained, it was held error to 
instruct, without qualification, that 45 miles per hour was 
the speed law at the time and place. The jury should have 
been permitted to determine from all of the circumstances 
whether the speed at which the car was driven was reason- 
able and proper and, if not, whether such speed was the 
proximate cause of the injury. (Kolman v. Silbert et all, 
N. C. Supreme Ct.).. . | 704,065. 


Res Ipsa Loquitur.—Plaintiff was denied recovery for injuries 


sustained when the automobile in which he was riding and 
which was operated by defendant’s employee struck a con- 
crete structure at the side of the highway while rounding 
a sharp curve at a speed of about 50 miles an hour. Plain- 
tiff, in proving the particulars of the accident, revealed the 
cause thereof and, hence, the doctrine of res ipsa loquitur 
was inapplicable. (Klingman v. Loew’s Incorporated, Minn. 
Supreme Ct.)... 704,072. 


Wanton Conduct.—In a suit arising out of an approaching 


vehicles collision in which there was some evidence that 
defendant had driven a little over the center of the road, it 
was held error to submit an issue of wanton conduct to the 
jury and its verdict holding defendant responsible for the 
consequences of the collision could not be upheld. (Law v. 
Saks, Ala. Supreme Ct.) .. .] 704,074. 


Sudden Stopping of Forward Car.—Plaintiff recovered for 


property damage sustained in a collision when the car which 
he had been following suddenly and without warning 
stopped. The owner of the forward vehicle was held re- 
sponsible for the negligent operation of his car by his son. 
(O’Neill v. Pompeu, N. Y. Supreme Ct., App. Div.) 

{| 704,078. 


Owner’s Liability.—Plaintiff’s allegations that defendants were 


the true owners of the automobile which struck him, al- 
though it had been registered in the name of thé drivér, 
and that defendants had knowingly permitted an unfit driver 
to operate their car were sufficient to state a causé of action 
against defendants and it was error to sustain their de- 
murrer. (McCalla v. Grosse et al., Calif. Dist. Ct. of App.) 
.. .§1 704,066. 
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AUTOMOBILE—Continued 


Ownership and Operation of Taxicab—The car which struck 
the automobile in which plaintiff was riding bore the letter- 
ing “Black & White Cab No. 82” and there was evidence 
that said cab was owned by the individual defendant and 
operated by the corporate defendant. That evidence was 
sufficient to warrant a submission of the case to the jury 
and it was error to sustain defendants’ demurrers. (Madtson 
v. Taxi Owners Assn., Inc. et al., St. Louis Ct. of App., Mo.) 

7 704,068. 


Bicycle Struck by Automobile.—The jury, upon proper instruc- 
tions, awarded plaintiff compensation for damages which 
resulted when his bicycle was struck by defendant’s car. It 
appeared that his bicycle was struck before entering upon 
the highway and the evidence supported the conclusion that 
defendant’s failure to exercise proper lookout was the sole 
cause of the collision, (Rieger v. Kirkland et al., Wash. 
Supreme Ct.)...] 704,063. 


Use of Vehicle as Public Conveyance.—The use of an automo- 
bile by the insured and his friends, each agreeing to pay his 
proportionate share of a trip, was held not to constitute a 
use of the vehicle as a public or livery conveyance for 
carrying passengers for compensation, within the meaning 
of those words as used in the exclusion clause of an upset 
and collision policy. (Pimper v. Natl. American Fire Ins. Co., 
Neb. Supreme Ct.).. .{] 704,057. 


Blow-out—Truck Veering Across Road.—Plaintiffs recovered 
for injuries sustained when the automobile in which they were 
traveling was struck by defendants’ approaching tractor and 
trailer-which veered across the road after a blow-out. (Sel- 
man et al. v. Midwest Haulers, Inc. et al., Ill. App. Ct.)... 
1 704,070. 


Liability of Garage Owners.—Plaintiff recovered for the death 
of her intestate who was fatally injured when pinned be- 
tween two of his employer’s trucks, parked in defendants’ 
garage, when said two trucks were forced together as one 
of them was struck by a truck owned by defendants, De- 
ceased was a helper on one of the trucks and was entitled 
to a reasonable time to leave the garage after his truck was 
parked. He was not a trespasser or a mere licensee. 
(Chapman et al., Trustees v. Coates, Admx., U. S. Ct. of App., 
D. C.)...§ 704,071. 


Intersection Collision.—Plaintiff recovered fot injuries sus- 
tained when the automobile in which she was riding was 
struck by defendant’s automobile at an intersection. Al- 
though the car was owned by plaintiff’s husband, it was driven 
by her daughter without any interference from plaintiff. The 
refusal to instruct that the daughter was plaintiff's agent 
was not error. (Gorman v. Bratka, Neb. Supreme Ct.) 

{ 704,058. 


Lookout at Intersection—A motorist approaching an intersec- 
tion on the left must look to his right from a point at which 
he can reasonably decide whether he can proceed across 
the intersection with a fair margin of safety. Whether he 
has performed this duty is an issue for the determination 
of the jury. (Fetterman v. Levitch, Wash. Supreme Ct.)... 
{ 704,062. 


Unlawful Parking of Car.—As plaintiffs, pedestrians, were 
walking around defendant's illegally parked automobile, 
another vehicle skidded across the road and into the parked 
car, causing said parked car to strike and injure plaintiffs. 
It was held error to sustain defendant’s demurrer to plain- 
tiffs’ complaint. Whether defendant’s negligence in parking 
his car was a proximate cause of plaintiffs’ injuries should 
have been submitted to the jury. (/nai et al. v. Ede, Takeuch, 
respondent, Calif. Dist. Ct. of App.).. . J] 704,052. 


a Two Insurers.—The offending truck was owned by 


the Newton Company, operated by its employee and used 
in connection with plaintiff's business. The plaintiff's insurer 
paid a judgment obtained against him and the Newton 
Company’s insurer settled the claims against its named 
insured and the driver. Plaintiff's insurer was not entitled 
to reimbursement from the Newton Company’s insurer be- 


cause plaintiff could not be held an “assured” within the 
meaning of the omnibus clause of the latter insurer’s policy, 
The Newton Company’s insurer was not entitled to reim- 
bursement from plaintiff's insurer because there had been 
no determination, judicially binding in this case, that plain- 
tiff was responsible for the operation of the truck. Litiga- 
tion arose in New York. (Kearns Coal Corp., v. U. §. 
Fidelity and Guar. Co., U. S. C. C. A., 2nd C.)...9 704,075. 


Worker Thrown from Scaffold.—Defendant, an operator of a 
parking station, was held responsible for plaintiff's injuries 
which occurred when, as he was washing a building wall, 
defendant’s employee removed a car without first ascertain- 
ing whether the cord suspended from the scaffold on which 
plaintiff was working had become attached to the car. 
(Beck v. Sirota, Calif. Dist. Ct. of App.)... 704,053. 


Pedestrian Injured—While walking about six feet from edge 
of the road, plaintiff was struck by defendant’s automobile, 
The evidence adduced at the trial as well supported an 
inference of negligence on the part of defendant as an 
inference of contributory negligence on the part of plaintiff 
and the direction of verdict in favor of defendant could 
not be upheld. (Powers v. Cherry, Calif. Dist. Ct. of App.) 
.. .§f 704,054. 


Pedestrian Injured at Intersection.—Plaintiff was denied com- 
pensation for personal injuries sustained when, as he was 
crossing the street on a crosswalk at an intersection, he 
was struck by an automobile, the court, on conflicting evi- 
dence, concluding that he had been guilty of negligence 
which proximately contributed to his injury. (Miller », 


LaGrua et al., Calif. Dist. Ct. of App.)...] 704,059. 


Pedestrian Changing Course While Crossing Street.—Plaintiff, 
who had reached the center of the street, suddenly stepped 
back into the side of defendant’s car in an effort to avoid 
being struck by an automobile approaching from the op- 
posite direction. Defendant was driving on his right side 
of the road and there was no evidence to justify a conclu- 
sion that he was driving at an excessive speed; he was, 
therefore, not responsible for plaintiff’s injuries. (Hamilton 


v. Finch, Ore. Supreme Ct.)...{ 704,064. 


Passenger Struck While Alighting from Street Car.—Plaintiff 
recovered substantial damages for injuries sustained when 
she was struck by an automobile as she alighted from a 
street car. There was ample evidence that defendants, the 
driver and the occupant of the automobile were guilty of 
negligence and no evidence that plaintiff was guilty of con- 
tributory negligence. (Hildebrand v. McCauley, Neb. Su- 
preme Ct.)...{ 704,055. 


Intent to Board Street Car.—Plaintiff was injured when, as he 
was crossing from the curb to a stopped street car, intending 
to board the car, he was struck by an automobile. The 
driver and the occupant were held responsible for his in- 


juries. (Kielley v. McCauley, Neb. Supreme Ct.).. .{] 704,056. 


Bus Destroyed by Fire Due to Defect in Car.—Defendant 
insured the whole value of a bus in favor of all persons 
interested as their interests might appear. When the bus 
was destroyed by fire due to a defect in its construction, 
defendant denied liability to the conditional vendor. Judg- 
ment was, however, entered in favor of said vendor. In 
the absence of fraud or gross negligence on the part of an 
insured, his negligence is no defense to his recovery. Also, 
an insurer may not be subrogated to the rights of one 
insured to defeat another insured in the face of an under- 
taking to insure both. Litigation arose in Florida. (Fed. 
Ins. Co. v. Tamiami Trail Tours, Inc. et al., U. S. C. C. Aw 
5th C.)...9 704,069, 


Statute of Limitations.—The provision that the period of de- 
fendants’ absence from the state is to be excluded from 4 
computation of the period of the statute of limitations was 
held inapplicable to nonresidents who could be served at 
any time through the officer designated for receiving service 
against nonresidents. The question arose in New York an 
involved an analysis of Connecticut statutes. (Tublits et al. 


v. Hirschfeld et al., U. S.C. C. A., 2nd C.)...§ 704,073. 
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